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In the Court of Munsiff cum Judicial Magistrate 1st  

Class, Sonitpur, Tezpur, Assam.    

 

MISC. CASE NO. 147/2010 

Under Section 125 Criminal Procedure Code    

 

Samina Begum 

                              ………………………….Petitioner/1st Party 

        -vs- 

Danesh Ali 

                              ………………………….Opposite party/2nd party 

 

Present: Uttam Chetri, Munsiff cum Judicial Magistrate 1st Class, Sonitpur, 

Tezpur 

 

For Petitioner/1st party: A.K.Saikia, Learned Advocate 

 

For Opposite Party/2nd party: Abdul Aziz, Learned Advocate. 

 

Date of Evidence: 23.05.12, 11.08.14, 15.10.14 

Date of Argument: 12.05.15, 13.07.15 

Date of Judgment: 28.07.15 

 

 

J U D G M E N T 

 

1. The brief fact of the case as pleaded by the petitioner is that she is 

the married wife of the opposite party; that after few days of their marriage, 
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the opposite party demanded Rs 20,000/- (Rupees twenty thousand only) and 

a pair of bullocks from the petitioner as dowry; that when the petitioner was 

unable to fulfill the aforesaid demand, the opposite party and his family 

members meted out physical and mental torture to the petitioner; that unable 

to bear the torture meted out to her, the petitioner lodged an FIR against the 

opposite party and his family members which, however, was withdrawn by the 

petitioner later on the verbal assurance of the opposite party that the 

petitioner would not be subjected to any torture in future; that after the 

withdrawal of the aforesaid case, the opposite party and his family members 

tried to kill the petitioner by mixing poison in her food; that when the 

petitioner became unwell by consuming the poison given to her, the opposite 

party took her to Mangaldoi on the pretext of better treatment; that the 

petitioner was then taken to the house of one Nageshwar and was made to 

put her thumb impression on some blank paper; that the petitioner was then 

illegally confined in the house of one Suleman Haq; that the petitioner was 

later on recovered by her family members when she intimated them over the 

telephone about her illegal confinement; that from that day onwards the 

petitioner has been living with her father, and the opposite party has neither 

taken care of her nor paid any maintenance to her; that the opposite party has 

thus intentionally neglected her; that the petitioner has no independent source 

of income; that the opposite party is a businessman and a cultivator and earns 

about 7000/- (Rupees seven thousand) per month. The petitioner, therefore, 

prays before this Court for directing the opposite party to pay her 

maintence@2000 per month. 

 

2. The opposite party contested the present case by filing his written 

statement wherein he denies of having poisoning the petitioner, and of taking 

thumb impression of the petitioner in blank page, and of illegally confining the 

petitioner in Suleman Haq’s house; that after denying the aforesaid facts, the 

opposite party states that although he had married the petitioner, but 

presently the marriage between them is not subsisting because he has already 
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given ‘talak’ to the petitioner, as she had severed marital ties with him; that 

after the aforesaid ‘talak’, the petitioner again remarried Md. Nur Ali on 

09.07.10; that as the petitioner has remarried another person after severing 

marital ties with the opposite party, she has no right to claim maintenance 

from the later under section 125 Criminal Procedure Code; that the petitioner 

has filed this case only to harass the opposite party. The opposite party, 

therefore, prays for dismissing the petition. 

 

3. In order to establish their respective cases, petitioner adduced 

evidence of 4 (four) witnesses whereas the opposite party adduced evidence 

of 2 (two) witnesses. 

 

4. Points for determination 

 

a) Whether the petitioner is the legally married wife of the opposite 

party, and if so, whether their marriage is still subsisting? 

b) Whether the opposite party having sufficient means neglected or 

refused to maintain the petitioner who is unable to maintain herself? 

c) Whether the petitioner is entitled to any maintenance, and if so what 

should be the quantum? 

 

Discussion, decision and reason thereof 

 

Point no. (a)  Whether the petitioner is the legally married wife of the 

opposite party, and if so, whether their marriage is still subsisting? 

  

 

5. The learned counsel for the opposite party during the course of the 

argument submits that the petitioner is not entitled to maintenance because 

she has remarried another person after being divorced by the opposite 

party. According to the legal maxim affirmati non neganti incumbit 
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probatio, which commensurate with Section 101 of the Indian Evidence 

Act, the burden of proving the existence of a fact lies on the person who 

claims or asserts its existence and not on the person who denies the same.  

 

6. In the present case the petitioner has denied the factum of divorce 

and subsequent remarriage. On the contrary, the opposite party has 

asserted that the petitioner has remarried one Md. Nur Ali on 09.07.10 after 

being divorced by the former. As such, it is the opposite party who is 

affirming the factum of divorce and subsequent remarriage, and hence is 

under an obligation to prove the aforesaid fact. DW2, Danesh Ali i.e., the 

opposite party in his evidence states that the petitioner married Nur Ali after 

he had pronounced triple ‘talak’ upon her. In his cross examination he 

states that he pronounced triple ‘talak’ upon the petitioner in Mangaldoi 

Court but no one was present at the time when he had pronounced ‘talak’ 

on his wife i.e., the petitioner. DW2 also states that he don’t remember the 

date when he pronounced talak on his wife i.e., the petitioner. In Mst. 

Rukia Khatun v Abdul Khalique Laskar, (1981) 1 Gauhati LR 375, 

the Division Bench of the Hon’ble Gauhati High Court observed that the 

correct law of talaq as ordained by Holy Quran, is: (i) that 'talaq' must be 

for a reasonable cause; and (ii) that it must be preceded by an attempt of 

reconciliation between the husband and the wife by two arbiters, one 

chosen by the wife from her family and the other by the husband from his. 

If their attempts fail, 'talaq' may be effected. In the present case although 

the opposite party pleads that he has pronounced triple talak on the 

petitioner, he has however, not produced any witness to substantiate his 

claim. Thus the opposite party except examining himself has not adduced 

any evidence in proof of talaq said to have been given by him. Furthur there 

is no plea or proof that any effort at reconciliation preceded talaq. Thus a 

mere plea taken in the written statement of a divorce having been 

pronounced sometime in the past without adducing any evidence to prove 

the pronouncement of talak cannot by itself be treated as effectuating talaq. 
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Thus the opposite party having failed to prove the plea raised in the written 

statement, the plea ought to have been treated as failed.  

 

7. The opposite party has also exhibited an agreement of marriage 

(Exhibit A) to prove the factum of remarriage of the petitioner with one Md. 

Nur Ali. Section 67 of the Indian Evidence Act, 1872 provides that “If a 

document is alleged to be signed or to have been written wholly or 

in part by any person, the signature or the handwriting of so much 

of the document as is alleged to be in that person’s handwriting 

must be proved to be in his handwriting”. So as a general rule if a 

document is produced before a court, its execution must be proved by a 

witness. When this formality has been observed then and there alone, the 

document will form part of the record and can be looked into. If documents 

produced in court are not proved as per Section 67 of the Indian Evidence 

Act, 1872 they cannot be relied upon.     

 

8. In the present case the opposite party has brought Mamta Sarma 

Baruah, the notory in whose presence the marriage agreement had been 

supposedly executed to prove the fact of execution of the agreement for 

marriage (Exhibit 1). DW1, Mamta Sarma Baruah in her cross examination 

states that during the execution of the marriage agreement before her no 

one had identified the executor as Nur Ali and Samina Khatoon, and she 

does not know who had taken the signature and thumb impression of Nur 

Ali and Samina Khatoon respectively in the marriage agreement thus clearly 

admitting that she had not witnessed the signature and thumb impression 

of Nur Ali and Samina Khatoon being made in the agreement for marriage 

i.e., Exhibit 1. Thus the thumb impression of the petitioner in the agreement 

for marriage having being not taken before the Notary, it is highly probable 

that the marriage agreement was written in the blank page after forcefully 

taking the signature of the petitioner as alleged.  
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9. Moreover, the original agreement of marriage coming from the 

custody of the opposite party and not from the custody of the petitioner or 

Nur Ali from whose custody the agreement should have come also 

corroborates the allegation of the petitioner of her signature being forcefully 

taken on a blank paper and which was later on used to make the agreement 

of marriage as alleged. Thus the execution of the marriage agreement 

having not been proved as per Section 67 of the Indian Evidence Act, 1872 

it is highly probable that no such execution took place, and as the document 

had not been proved as aforesaid it has no evidentiary value as well. Even 

for the sake of argument if we presume that the marriage agreement was 

executed, the opposite party having failed to prove the pronouncement of 

talak any subsequent remarriage by the wife i.e., the petitioner by executing 

such agreement is void ab initio and is non est in the eyes of law. As the 

pronouncement of talak and subsequent remarriage not being proved, the 

marriage between the petitioner and the opposite party is, according, to my 

considered view still subsisting. 

 

10. The petitioner is the legally married wife of the opposite party, and 

their marriage is still subsisting. 

 

Point No. b: Whether the opposite party having sufficient means 

neglected or refused to maintain the petitioner who is unable to 

maintain herself? 

 

 

11. The learned counsel for the opposite party during the course of the 

argument submits that the petitioner has not been able to prove with any 

cogent evidence the fact pleaded by her in her petition that the opposite party 

is a businessman, cultivator and earns 7-8 thousand per month. As such, she 

is not entitled to get maintenance as prayed for by her. In this instant case as 

far as the income of the opposite party is concerned, the opposite party denies 
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the fact that he is a businessman, although he admits that he is a daily wage 

earner. In Kandasamy Chetty, In re, AIR 1926 Mad 326, it was held that 

the ‘means’ contemplated in Section 125 (1) are not confined only to visible 

means such as lands and other property or employment. If a person is healthy 

and able bodied he must be held to have means to support his wife, children 

and parents. The court have gone to the extent of laying down that the 

husband may be insolvent or a professional beggar or a minor or a monk, but 

he must support his wife so long as he is able bodied and can eke out his 

livelihood. (Basanta Kumari v Sarat Kumar 1982 Cri LJ 485). In Pradip 

Das vs. Joba Rani Das 1999 (1) GLT 168, the Hon'ble Gauhati High Court 

held that even an able -bodied husband having no income cannot be divested 

of the responsibility to maintain his wife.  

 

12. Thus what transpires from the observation given in the above case 

laws is that as per Section 125 Criminal Procedure Code, a husband is bound 

to maintain his wife even if he has no expressed permanent way of income. 

The only requirement is that he should be an able bodied person. In the 

present case it is admitted by the opposite party that he is an able bodied 

person and he earns his livelihood as daily labour. Furthur it is also admitted 

by the opposite party that he has not paid maintenance to the petitioner. 

Moreover there is no evidence in the record to show that the opposite party 

suffers from any physical infirmity to hold that he is not an able bodied person.  

Thus from the above discussion it transpires that the opposite party has 

sufficient means within the meaning of Section 125(1) Criminal Procedure 

Code. As such, I am of the considered view that the petitioner has sufficient 

means to maintain his wife.         

    

13. The learned counsel for the opposite party during the course of 

arguments also submits that as the petitioner is living separately from the 

opposite party without any sufficient reason, she is not entitled to get 

maintenance as per the provision of Section 125(4) Criminal Procedure Code 
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which provides that “ No wife shall be entitled to receive an allowance 

for the maintenance or the interim maintenance and expenses of 

proceeding, as the case may be from her husband under this Section 

if she is living in adultery, or that without sufficient reason she 

refuses to live with her husband, or that they are living separately by 

mutual consent……..”   

 

14. In the present case the opposite party alleges that the petitioner has 

already married a person named Nur Ali after being divorced by him and, as 

such, marriage between them is not subsisting. The aforesaid allegation, 

however, could not be proved by the opposite party. Thus any self respecting 

married women who is alleged by her husband of having being married to 

another man when their marriage is still subsisting cannot be expected to live 

with such person, and if she refuses to live with such person, it cannot be 

according to my considered view, said that she is refusing to live with her 

husband without any sufficient reason. Thus casting aspersions on married 

women by her husband of having married another man is sufficient reason for 

her to refuse to live with her husband. Therefore the petitioner has sufficient 

reason to live separately from the opposite party and for that she cannot be 

blamed. As such the provision of section 125(4) Criminal Procedure Code is not 

attracted against the petitioner. 

 

 

15.  The petitioner has also categorically stated in her petition and her 

evidence that she has no independent source of income, and is dependent on 

her father for her existence as her husband i.e., the opposite party has 

neglected to maintain her and has not provided her any maintenance. The 

opposite party has not been able to produce any oral or documentary evidence 

to counter the aforesaid statement of the petitioner or to discharge his burden 

that he has not refused or neglected to maintain the petitioner. In Rajathi vs. 

C. Ganesan, (1999 (6) SCC, 326)  the Honb'le Supreme Court has held that 
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u/s 125 Criminal Procedure Code the expression “unable to maintain 

herself” covers means available to the wife, while she was living with her 

husband and not after her desertion and burden lies on the husband to prove 

that he has no sufficient means to discharge his obligation or that he did not 

neglect or refuse to maintain her and statement by wife that she was unable 

to maintain herself would be enough –It would be for the husband to prove 

otherwise.  Therefore, taking into consideration the law laid down in the 

aforesaid case laws and the inability of the opposite party to prove that he has 

not neglected or refused to maintain his wife, it becomes abundantly clear that 

the opposite party has neglected or refused to maintain his wife i.e., the 

petitioner who is unable to maintain herself without any cogent reasons. 

Accordingly, point no. (b) is decided in affirmative in favour of the petitioner. 

 

16. The opposite party having sufficient means has neglected and refused 

to maintain the petitioner who is unable to maintain herself. 

 

Point No. (c):- Whether the petitioner is entitled to any maintenance, 

and if so what should be the quantum? 

 

17. In pursuance of the discussion made above in point no. (a) and point 

no. (b), it has been held that the opposite party having sufficient means has 

neglected and refused to maintain the petitioner who is his legally married 

wife, and who is unable to maintain herself. As such, the petitioner is entitled 

to the maintenance claimed by her. 

 

18. As regards the quantum of maintenance is concerned, taking into 

consideration the fact that the opposite party is a daily wage earner, the ever 

increasing price index of the essential commodities and the requirement of an 

adult single women,  maintenance amount of Rs 2000/- (Rupees two 

thousand)  would be, according to my considered view, proper in the present 

case.  
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ORDER    

 

In view of the discussion made above on the basis of the materials on record it 

is established that the petitioner is entitled to get maintenance from the 

opposite party as prayed for. Accordingly the opposite party is directed to pay 

maintenance @ Rs. 2000/-(two thousand) only per month to the petitioner 

from the date of filing of the case. 

 

 Furnish free a copy to the petitioner. 

 

Given under the hand and seal of this Court on this 28th day of July, 2015 at  

Tezpur. 

 

 

 

 

 

 

Munsiff cum Judicial 

Magistrate 1st Class, 

Sonitpur, Tezpur 
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APPENDIX 

  

List of Witnesses 

 

1. PW.1:- Samina Begum (Petitioner) 

2. PW.2:- Joyban Nessa 

3. PW3:- Gulbahari Khatun 

4. PW4:-Nur Babta Ali 

5. DW.1:- Mamta Sarma Baruah 

6. DW2:- Danesh Ali (Opposite Party) 

 

Documents Exhibited 

 

1. Exhibit (I): Agreement for marriage dated 09.07.2010  

2. Exhibit (II): Notarial Certificate dated 09.07.15 

 

 

 

 

 

 

Munsiff cum Judicial 

Magistrate 1st Class, 

Sonitpur, Tezpur 


